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I am pleased to submit the attached report on the special audit of the human resources management at the
Extraordinary Chambers in the Courts of Cambodia (ECCC) a development project administered by UNDP-
Cambodia.

The special audit was conducted in two phases by auditors from the audit firm Candide Consulting and from
the Regional Audit Services Centre in Malaysia. The first phase was carried out between 29 January and 8
February 2007 and the second phase took place between 27 and 30 March 2007. The special audit covered the
overall human resources management at the ECCC and covered the period from June 2006 to February 2007.

The special audit was initiated by OAPR based on a request received from UNDP-Cambodia in late October
2006 as a result of concerns regarding the human resources practices of ECCC.

Subsequently, in mid February 2007 statements were made in the press and by individuals alleging that the
ECCC national personnel are forced to pay some 30% of their wages to Cambodian government officials in
exchange for their positions on the court.

A preliminary assessment by OAPR of the above allegations indicated that they do not pertain to holders of
UNDP letters of appointment but personnel of the Government of Cambodia and therefore fall outside
UNDP’s jurisdiction which precludes OAPR from conducting an investigation of personnel of the
Government of Cambodia. Our preliminary assessment also indicated that in order to investigate of these
allegations, a demonstration of a number of elements would be required such as:

1) There is reasonable evidence that payments are made by ECCC personnel to a third party; and

2) If such payments were actually made, that they are directly tied to the employment status with ECCC
and that they are not made on a voluntary basis.

Notwithstanding our above preliminary assessments, the special audit work took into account the above
allegations and encompassed a number of steps including the interview of individuals who volunteered to
share information with OAPR.



OAPR’s audit work found no evidence that would conclusively support the above allegations. Also, given the
nature of the allegations, it is OAPR’s opinion that additional efforts to establish their validity are unlikely to
provide more material that would warrant further actions in this respect. Consequently, OAPR concludes that
except for ensuring that the shortcomings and recommendations contained in the special audit report are
properly addressed, no further action is needed by UNDP with regards to the overall management of human
resources in ECCC.

The issues identified in the special audit are as follows:

Ineffective monitoring and oversight by the project’s board
High salary scales for ECCC national staff

Staff hired without meeting the minimum job requirements

Low response rate to job vacancy announcements

OAPR’s inability to verify the number of applications received
Short-listing of applicants and interview of candidates not properly documented
Discrepancies in the selection of candidates

Weaknesses in the performance evaluation process

Unjustified excess in staffing level in the ECCC budget for 2007
International staff not involved in staff management process
Restriction on OAPR to access to personnel files of 28 staff

The management of ECCC and UNDP-Cambodia were requested to provide their comments on the draft
report, particularly the audit recommendations. Their responses, which are annexed to the report, were
informative, but OAPR concluded that these did not warrant changes to the original report and particularly the
recommendations.

On behalf of the audit teams, I wish to express my appreciation to the management and staff members of
ECCC and UNDP-Cambodia for their cooperation during the course of the audit.

cc: Mr. Ad Melkert, Associate Administrator
Ms. Kathleen Cravero, Assistant Administrator and Director, BCPR
Mr. Bruce Jenks, Assistant Administrator and Director, BRSP
Mr. Olav Kjorven, Assistant Administrator and Director, BDP
Ms. Akiko Yuge, Assistant Administrator and Director, BOM
Ms. Saraswathi Menon, Director, EO
Ms. Hui Lian Lock, OIC RASC-Malaysia
Mr. Imran Vanker, Director, UNBOA
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XECUTIV UMMARY

[.1.S UMMARY OF OBSERVATIONS AND CONCLUSIONS

The following is a summary of the main observations and conclusions arising from the audit of
the Extraordinary Chambers in the Courts of Cambodia (ECCC) human resources management:

Ineffective monitoring and oversight by the project board

The June 2006 project document provides for the establishment of a project board to be
chaired by ECCC and comprising UNDP, UNDESA, the EC and other contributing donors. The

role of the project board is mainly to oversee and monitor the activities of ECCC. In our
opinion, chairing the project board potentially puts ECCC in a conflict of interest situation.

We also noted that the project board has not been effective in fulfilling its role. The board has

not met since the start of the project in June 2006. Also, the review of the ECCC's 2007
workplan and budget by some board members did not give rise to comments or questions

although the budget included an excess of 52 staff positions costing $357,000 when
compared to the budget estimate prepared in 2004. The project board has not formally

approved the procedures and processes used to staff the ECCC to-date.

High salary scales for ECCC staff

Cambodia proposed to apply a pay scale for the ECCC national professional staff that was
equivalent to 50% of the UN gross salary scale for international staff as of 2003. The UN gross
salary scale is only a nominal scale that includes a tax element and does not reflect the net

salaries actually paid to its professional staff. The UN technical mission, involved in
establishing the ECCC project, expressed concern that the proposed salary scale is high by

Cambodian standards and that donors might not be inclined to pay the tax element included

in the proposed salary scales. Subsequently, Cambodia exempted the ECCC staff from its
national income tax. However, the proposed salary scale was not adjusted to take into

account the tax exemption status of its staff. As a result, even if in principle the ECCC salary
scales at 50% of the UN scales is considered as being reasonable, failure to adjust for the tax
exemption has inflated an already high level of salaries by an average of 46%, when compared
to the UN net salary scale. The salary scales for the national support personnel are comparable

to the UNDP-Cambodia salary scale for national support staff. The appropriateness of the
salary scale being applied by ECCC has not been challenged in spite of the concerns expressed

and therefore needs to be reviewed urgently.

Staff hired without meeting the minimum job requirements

At the time of setting the salary scales for the ECCC, the high level of pay was justified as a
means to attract high calibre candidates with international experience. Our review of 29
personnel files indicated that in 18 cases (62% of the sample tested) the recruits did not meet

the minimum requirements specified in the vacancy announcements in terms of academic
qualifications or professional working experience.
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Low response rate tOjOb vacancy announcements

We noted that the means used by ECCC to advertise or publicise job vacancies was limiting as
this was confined to the Cambodian government web site. In spite of our requests, ECCC did

not provide us with a complete list of job vacancy announcements. Our selection of two
advertisements covering 22 job vacancies indicated that in respect of 15 vacant positions

(68%), the number of responses was rather low, ranging from one to eight applicants in
respect of each position.

Unable to verify the number of applications

received
ECCC indicated that 77 applications were received for a total of 10 job vacant positions but we

were only provided with 32 of these applications (42%). Consequently, we were not able to
ascertain the accuracy of the stated number of applications received per job vacancy.

Short-listing of applicants and interview of candidates not properly documented

ECCC informed us that an ad hoc selection committee was established to review, short-list

applicants and interview the candidates. We were not provided with the necessary
documentation to enable us to assess the basis of the short-listing and interviews performed
by this committee, in all of the cases that were selected for audit. In cases where such
documentation was made available, various deficiencies were noted in the work performed by
this committee, which raises serious questions as to its effectiveness.

Discrepancies in the selection of candidates

Our review of 29 personnel files showed a number of discrepancies in the selection and
interview processes suggesting that the recruitment was not performed in a transparent,
competitive and objective manner that ensures the selection of the most suitable candidate
for the job. Some examples include - a candidate who did not meet basic requirements was
selected for appointment, a job application was received after appointment date; and hiring of
one staff without vacancy announcement.

Weaknesses in the performance evaluation process

A staff performance evaluation system appears to have been established in 2007, subsequent
to our first field audit mission in late January. We reviewed a sample of these evaluations and
noted that these were not necessarily performed objectively in accordance with the process
described to us.

Unjustified excess in staffing level in the 2007 budget

The 2007 budget provides for a staffing level that significantly exceeds the levels specified in
the June 2006 project documents by 80 positions and the December 2004 budget estimate by

52 positions. At the time of the audit, the ECCC could not show any written justification for
these additional 52 positions (compared with 2004 budget) which required an additional

annual budget allocation of US$357,000. This proposed increase did not give rise to
comments or questions by the members of the project board. However, at the time of the

audit the ECCC budget for the year 2007 was not yet formally approved by the board.
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International staff not involved in staff management process

Three ECCC units are headed by international staff. These units are staffed with a mix of
international and national personnel. We noted that in these instances the international unit

heads are kept away from normal managerial functions relating to personnel in their
respective units, such as:

a) Participation in the recruitment process of national personnel;
b) Conducting performance assessment of national personnel; and
¢) Verifying and signing attendance sheets.

Access restrictions to personnel files of 28 staff

We were informed that a total of 28 staff were appointed by the Royal Government of
Cambodia in the start-up phase of the Extraordinary Chambers of the Courts of Cambodia
(ECCQ), prior to the signature of the June 2006 project document,

In our review of the ECCC payroll records, we noted that in 2006 four of the 28 staff received
substantial salary increases ranging form 54% to 338%. The rationale for these salary increases

could not be determined as we were not given access to the records of these staff. The audit
also could not assess whether (i) there were appropriate job descriptions for these positions;

and (ii) the staff appointed to these positions have the necessary qualifications.

l.2.R° ECOMMENDATIONS

For action by UNDP-Cambodia

1. UNDP-Cambodia, in consultation with headquarters, should consider the results of this
audit and determine whether the present implementation modality (NEX) should

continue or instead a DEX modality should be introduced. Also, in this regard, if the

Cambodian side does not agree to the essential measures that are, from UNDP
perspective, necessary to ensure the integrity and success of the project, then serious

considerations should be given to withdrawing from participation in the project
altogether. In considering future options, the risks involved in the project should be
carefully re-assessed together with UNDP-Cambodia's own capacity to manage them.

2. Notwithstanding the modality of implementation, taking into account the serious lapses
in the recruitment process to-date, all the recruitments of staff made by ECCC to-date

should be nullified and a new recruitment exercise launched with clearly established
procedures under the close supervision of UNDP to ensure that the most suitable and

competent candidates are recruited for every position and therefore, increase the
project's chances of success.

3. UNDP-Cambodia should carefully review the ECCC salary scale for the national
personnel and submit a proposal with appropriate justifications to the project board for
its consideration and approval.

4. Prior to approval of the annual work plan and budget for 2007, UNDP should ensure that

staffing numbers in these documents are reasonable and duly justified. Additional posts
requested by ECCC should be supported by documented justification of the need for
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such posts and an assurance that there are adequate resources within the approved
budget.

5. The chairmanship of the project board should be assigned to other than ECCC so as to
avoid a conflict of interest situation. Also, periodic meetings of the project board should

be initiated (preferably quarterly but at least once semi annually) with a view to
strengthen the monitoring and oversight of ECCC activities, including the review of

progress reports, spot check reports and audit reports
For action by ECCC

6. ECCCshould ensure that the channels selected to advertise its job vacancies are able
to attract a wide pool of applicants. In this regard, job vacancy advertisements in

newspapers should be continued. In the event of a low response to an advertised
vacancy, ECCC should re-advertise the positions in order to attract a larger number of
applications. Applicants should be provided an option to submit job applications via
e-mail so as to increase the chances of a higher response rate.

7. All job applications and other relevant documents received by ECCC must be retained
on file for future reference and ensure accountability.

8. ECCC should ensure that candidates to be short-listed and interviewed for any
particular post have met the minimum requirements stated in the terms of reference

of the post and in the vacancy advertisement in terms of academic qualifications and
relevant work experience.

9. Members of the ad hoc personnel selection committee which is formed to conduct
short-listing and interview of candidates should not be confined to national staff only.

In hybrid sections which comprise both international and national staff, the chief of
sections should be actively involved in the recruitment process of staff in their

sections.

10. The ad hoc personnel selection committee should document the basis and results of
its short-listing exercise so as to ensure greater transparency and that these

documents are properly filed and retained.

11. The personnel section of ECCC should conduct reference checks of short-listed or
selected candidates. Prior to the interview, short-listed candidates must be requested

to disclose any related party or if any relatives of theirs are currently working or have
worked in ECCC.

12. All staff performance evaluations must only be conducted by the section chief
regardless of whether the section chief is an international or national staff.

13. The ECCC extension of service contracts should follow a clear policy which should take
into account the need to train staff, build capacity and retain good staff for the full
duration of the project, based on their performance.

14. ECCC must establish clear procedures and guidelines governing the appointment of
volunteers.
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For joint action by ECCC and UNDP-Cambodia

15. The contract and terms of reference of the audit firm hired to do the spot check should
be renegotiated and revised to also include quarterly spot-checks on human resources
management and procurement procedures. This measure should alleviate the need to
maintain a separate internal audit function in ECCC.

The comments of the management of ECCC and UNDP-Cambodia on the audit

recommendations were obtained and are included in the report. Kindly refer to attachment |
and Il.

Sy S
KNOW

st

The audit teams extend their appreciation to the management and staff members of ECCC
and UNDP-Cambodia for their cooperation during the audit.
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II.1.B ACKGROUND

The Extraordinary Chambers of the Courts of Cambodia (ECCC) was established by the Royal
Government of Cambodia and the United Nations and began its operations in 2006 with two
distinct components:

a) An international trust fund managed by UNDESA under the project UN Assistance to the
Khmer Rouge Tribunal (UNAKRT) with a total budget of US$43 million. This is generally

referred to as the international side as it primarily serves to administer the international

personnel and affairs of ECCC; and
b) A three-year national programme budgeted at US$13.3 million, consisting of government
funds, direct bi-lateral assistance and international funds that are administered by UNDP.

This is generally referred to as the Cambodian side and serves to administer the national
personnel and affairs of ECCC.

UNDP's contribution to the project is US$6.2 million, consisting of US$1.2 million from the
European Commission (EC) and US$5 million from the UN trust fund (UNTF), i.e. a balance of
funds from the UN Transitional Authority in Cambodia UNTAC (February 1992 to September
1993), which was established to ensure implementation of the agreements related to human
rights, conduct of elections, resettlement of refugees and displaced persons etc.

A UNDP project document was signed in June 2006 with the Cambodian side of the ECCC. The
project is implemented using the national execution modality (NEX) with UNDP administering

the related funds. Under this arrangement, advances are made to ECCC on a quarterly basis
and expenditure reports are subsequently submitted in return by ECCC. The project period

was set at three years, with the Director of ECCC's Office of Administration designated as the
National Project Director.

On 4 October 2006, the Open Society Justice Initiative (OSJI) addressed a memo to donors and
states interested in the ECCC raising concerns regarding the transparency of the hiring
practices in the Cambodian side of ECCC.

On 31 October 2006, UNDP-Cambodia requested the assistance of OAPR in conducting a
special audit of human resources management in ECCC. In consultation with the office, OAPR
assisted in the drafting of the request for proposal and selection of a Malaysia-based audit
consultant, Candide Consulting. The audit of the human resources management in ECCC by
Candide Consulting took place between 29 January and 8 February 2007.

On 14 February 2007, OSJI issued a press release alleging that "Cambodian court personnel,
including judges, must kick back a significant percentage of their wages", some 30%, "to
Cambodian government officials in exchange for their positions on the court".

The work conducted by Candide Consulting was reviewed by OAPR in February 2007 and it
was determined that some areas of the audit scope were not covered and additional work was
required. In consultation with UNDP management, OAPR decided to field another mission to
Cambodia in order to conduct additional audit work. ECCC management was advised of this
matter and gave its concurrence to the additional audit work on 14 March 2007.
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The audit fieldwork for the second mission took place between 27 and 30 March 2007. The
audit team comprised two OAPR auditors and one auditor from Candide Consulting.

11.2. O BJECTIVES
The objectives of the special audit conducted by Candide Consulting were to:

a) Review the human resource management practices currently in place in the ECCC, in
particular to assess whether a competitive, fair, objective and transparent process exist

in selection and recruitment of staff for the ECCC specifically those under the
responsibility of the Cambodian side;

b) Review the recruitments made by the Cambodian side of the ECCC to ensure that
quality personnel have been recruited whose skills match those required in the job

description. Appointments made by the Royal Government of Cambodia (RGC) shall
be exempt from this audit;

¢) Review the adequacy of budget allocated to fill the remaining vacancies in ECCC that
will enable ECCC to function efficiently and effectively in meeting its objectives; and

d) Highlight those procedures, processes and practices that contravene international
best practices and recommend improvements, recognising the special nature of the
project.
The additional audit work was intended to obtain reasonable assurance in the following areas:
a) Comparison of salary scale of ECCC with UNDP scale for national staff and with scales
applied in other Govt institutions; and ensuring staffing numbers and salary scale of
ECCCis in line with the recommendations of the UN technical committee and donors;

b) Adequacy and transparency of hiring procedures by ECCC;

c) Accuracy of salary payments in accordance with employment contracts and correct
reporting in the financial statements; and

d) Feedback on monitoring actions of UNDP over ECCC;

I1.3.S core
The audit covered recruitment and payment of salaries from June 2006 to February 2007.

The scope of the audit did not include judges appointed by the supreme council of magistracy
as set out in the law on the establishment of the ECCC.
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lII.1. H IGH SALARY SCALES FOR ECCC STAFF

Staffing numbers and salary scales for both the international and national sides of ECCC are
outlined in the "budget estimate for year 1 through year 3" dated 31 December 2004 of the
technical cooperation project - Extraordinary Chambers in the Courts of Cambodia for the
prosecution of crimes committed during the period of Democratic Kampuchea. Even though
the document is not signed, it serves as a reference of the official outcome of discussions
between the UN technical mission, the Royal Government of Cambodia and donors on the
estimated funding requirements.

The national salary scale in the December 2004 budget estimate was based on figures
provided by the Government, e-mail correspondence between the Royal Task Force and the
UN technical mission dated 13 February 2004, as follows:

?  Salaries for national professional staff ~ : based on 50% of UN gross salary for
international staff (step one of the salary scale for professional international civil
servants). As of February 2007, 47 out of 132 ECCC personnel (36%) hold professional
posts; and

?  Salaries for national support staff: based on levels that relate to current salaries paid to
support staff by the UNDP country office in Cambodia.

For the ECCC national professional personnel, salaries were derived from the gross salary
figures in the UN salary scale for international staff, which includes an element in respect of
national income tax nominally payable on the salary income. This gross salary is used by the
UN as a point of reference. International staffs in the UN are in fact paid salaries in accordance
with a net salary scale derived after deducting staff assessment, which is equivalent to the tax
element included in the gross salary. The proposal by Cambodia to pay salary at the gross
level would implicitly assume that the staff would be subject to Cambodian income tax.

The UN technical mission involved in establishing ECCC advised in an e-mail dated 15
February 2004 that "even if donors were willing to subsidise national salaries that are high by
Cambodian standards, they may be reluctant to pay the tax portion of those salaries".

Subsequently, in February 2006, the Deputy Prime Minister (HE Sok An) approved a tax
exemption of the monthly pay of officials and employees of ECCC. However, this exemption
was not taken into account to adjust the salary scale downwards to be in accordance with the
net salary scales of UN international staff.

Even if the UN technical mission's concerns that the proposed salary scales were high by
Cambodian standards were disregarded and if the ECCC salaries are in principle established at
the 50 per cent level of UN international staff salaries, the fact that the tax exemption was not
taken into account would mean that the ECCC salaries are actually more than 50 per cent of
the salaries received by an average of 46 per cent, as shown in the following table. The excess
is estimated on the assumption that the tax payable in Cambodia is the same rate as assumed
by the UN in its staff assessment.
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ECCCsalary based on N
50% of gross salary S @O ek sely Excessin
payable to UN staff
based on 2003 based on 2003* Percentage
Grade international staff . : Excess in US$
M . international staff _
scale * - Salaries scale (d) =
actually paid by ECCC b) (c)=(a-b) [(c)/(b)*100]
(@)
D1 5,300 3,419 1,881 55%
P5 4,300 2,893 1,407 49%
P4 3,520 2,418 1,702 46%
P32,850 2,010 840 42%
P2 2,300 1,675 625 37%
Average 46%
* At the time of the 2004 budget estimate, the Cambodia set the salary scale using step one of each

grade of the UN international professional scale effective 2003. These 2003 rates are now being used
in
the employment contracts and are being paid to personnel.
For the ECCC national support personnel, the salaries are, in relative terms, comparable to the

UNDP-Cambodia salary scale for national support staff. The salary scales for UNDP-Cambodia
are determined on the basis of, inter alia, the salaries paid by the highest comparators in
Cambodia.

We attempted to compare ECCC salary scales with established Government salary scales. We
requested assistance from UNDP-Cambodia and the audit firm who did the spot checks of
ECCC to obtain salary scales of government institutions. However, we were informed by
national UNDP staff who were former Government personnel, that there is no established
salary scale, nor were employment contracts given to them. Similarly, the local audit firm,
engaged to audit the project annually, also could not obtain access to such information either.

Notwithstanding the above, we obtained the salary scales of two NEX donor funded projects.
The highest paid national professional post is a net salary of US$1,200 (project director) for
one project, and US$500 (office manager) for the second project. Using these salaries as a
benchmark, it could be concluded that the ECCC salary scales are high and the concerns of the
UN technical mission about the high level salaries by Cambodian standards were not taken
into account by the project.

[1.2. S IGNIFICANT INCREASE IN STAFF

The 2004 budget estimate presented staff requirements for each year of operation. In 2006,
recruitment was based on the staffing numbers set out in the 2004 budget estimate for year
one. Additional requirements - i.e. in excess of the numbers included in the budget, were
cleared with UNDP prior to hiring.

The project document signed in June 2006 indicated a total staffing of 179 personnel. By
comparison, the 2004 budget estimate provided for a staffing of 171 for the year 2006 and 207
staff for 2007.

The ECCC annual workplan and budget for 2007 provided for a total of 259 staff, i.e. a staffing
capacity that exceeds the June 2006 project document by 80 positions and the 2004 budget
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estimate by 52 positions. The excess of 52 positions of which 10 are for national professional
posts (19%), represents additional annual costs of US$357,000.

Other than the fact that these staffing numbers have been reflected in the 2007 annual work
plan and budget submitted to UNDP, the ECCC could not provide any justifications for the
significant increase in the staffing.

As part of the approval process of the ECCC budget for 2007, UNDP reviewed and commented
on the total amount of the budget, in line with available funds but did not compare the
number of posts in the work plan against the staffing table, and was not aware of the
additional posts to be created. UNDP submitted the budget to the other members of the
project board, UNDESA in NY and EC delegation in Bangkok for approval. At the time of the
audit, EC has not explicitly approved the work plan and budget, but has released the second
tranche for payment. UNDESA has yet to approve the 2007 budget. The project board is
chaired by ECCC and comprises UNDP, UNDSA, EC and other contributing members.

Consequently, we were not provided with the necessary documentation to support the
rationale for a staffing increase in 2007 by 52 positions representing a budget cost of
US$357,000 over and above the initial budget estimate established in December 2004. Also,
this excess in staffing for the year 2007 has not given rise to comments or questions by the
members of the project board.

lI.3.S  TAFF HIRED DID NOT MEET THE MINIMUM REQUIREMENTS IN THE VACANCY
ANNOUNCEMENTS

In an e-mail dated 13 February 2004 from H.E. Ngy Tayi (Secretary of State, Ministry of
Economy and Finance) a member of the royal task force which set up the ECCC, to Mr. Karsten
Herrel (UN Legal Affairs, Advisor of the Technical Mission) in justification of the salary of
national staff to be set at 50% of gross salary of international staff it is stated that, "The
Secretary General and the international community have repeatedly stressed the need for the
Extraordinary Chambers to show integrity, credibility, and independence and to meet
international standards. In applying this spirit we wish to set salaries at a rate that will attract
candidates of highest calibre, including those with overseas qualifications".

However from our review of 29 staff personnel files we noted that 18 staff did not meet the
minimum requirements specified in the vacancy announcements in terms of either academic
qualifications or professional working experience. Below are some of the most recurring
shortcomings:

(i) In 16 cases, candidates had only one or two years of working experience whilst the job
announcement required a minimum of three to four years of experience. In one
instance, the job requirements stated a degree in English language and a minimum of
3 years of professional experience in interpretation. However, the selected candidate
had only some part time experience in performing translation and was pursuing a

degree in Education. This position pays a monthly s_alar%/ of US$3,500.
(i) In nine cases, the experience of the selected candidate was not directly relevant to the

position applied for as required by the job announcement. In one of the cases, the
vacancy announcement required a minimum of 3 years of accounting experience but
the selected staff had only experience in teaching English and had an internship of 6
months in an administrative role.
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(iiii) In 10 instances, the selected candidates did not have the minimum academic
qualifications specified in the job announcements. In one particular case, a candidate
who had not completed her first degree studies and without any working experience
has been hired to a position which requires a minimum of three years relevant
working experience and a first degree. This position pays a monthly salary of
US$2,300.

[1.4.D  EFICIENCIES IN THE RECRUITMENT AND SELECTION PROCESS

ECCC has in place a mechanism for recruitment and selection. A four page draft summary
recruitment manual approved by the Director of Administration (DoA) on 25 June 2006
outlines the policies and proced